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Deed of Variation and Termination - Homebush Bay Bridge Planning I IL
Agreement
Roads and Maritime Services
Fairmead Business Pty Ltd

Summary Sheet

RMS:

Name: Roads and Maritime Services

Address: 27-31 Argyle Street, Parramatta NSW 2150

Telephone: (02) 88492120

Facsimile: (02) 88492747

Representative: Colin Langford, Executive Manager Sydney

The Developer:

Name: Fairmead Business Pty Limited

Address: Suite 101,25 Angas Street, Meadowbank NSW 2114

Telephone: (02) 8878 6900

Facsimile: (02) 8878 6995

Email: john.kinsella@billbergia.com.au

Representative: John Kinsella
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Deed of Variation and Termination - Homebush Bay Bridge Planning I IL
Agreement
Roads and Maritime Services
Fairmead Business Pty Ltd

Deed of Variation and Termination to Homebush Bay
Bridge Planning Agreement
Under cl2SC(3) of the Environmental Planning and Assessment Regulation 2000

Parties

Roads and Maritime Services ABN 76 236 371 088 a NSWGovernment
agencyand corporation incorporatedundersection46 of the Transport Administration Act
1988(NSW) of 20 - 44 Ennis Road, MilsonsPoint, NewSouthWales 2061 (RMS)

and

Fairmead Business Pty Limited ABN 76 069 006426 of Suite 101,25Angas
Street, Meadowbank,New SouthWales 2114 (Developer)

Background
A The Partiesto this Deed are parties to the PlanningAgreement.

B The majority of the obligationsof the Developerunderthe PlanningAgreement havebeen
compliedwith, includingthe constructionof the Bridge.

C CertainBridgeRoadWorks comprisingthe Additional Bridge RoadWorks are yet to be
completedby the Developer.

D The Parties haveentered into the WAD and the FurtherWAD.

E TheWAD and the FurtherWAD contain provisionssimilar to those contained in the
PlanningAgreement.

F The Developerhas proposed,and RMShas agreed, that the PlanningAgreement be
varied to providefor the early releaseand terminationof the PlanningAgreement,on the
basis that the substantiveprovisionsof the PlanningAgreement and theWADwhich have
not been compliedwith by the Developerat the date of this Deed have been incorporated
into the FurtherWAD.
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Deed of Variation and Termination - Homebush Bay Bridge Planning I I
Agreement
Roads and Maritime Services
Fairmead Business Pty Ltd

Operative provisions

1 Interpretation

1.1 In this Deedthe following definitionsapply:
Act meansthe Environmental Planning and Assessment Act 1979(NSW).
Additional Bridge Road Works meansthe roadworks to be undertakenby
the Developerto:

(a) completethe FootbridgeBoulevardworks; and
(b) connectFootbridgeBoulevardto BurrowayRoad,Wentworth Point, to be

knownas "WentworthPlace",

as more particularlydescribed in the FurtherWAD.
Business Day means a day other than a Saturday,Sundayor public holiday
in NewSouthWales and specificallyexcluding27, 28, 29, 30 and 31
December.
Deed meansthis Deedof Variation and Terminationand includesany
schedules,annexuresand appendicesto this Deed.
Further WAD meansthe Major Works Authorisation Deed - Private
Financing & Construction - Additional Bridge Road Works Associated with
Homebush Bay Bridge entered into by the Partieson

Planning Agreement means the HomebushBay BridgePlanningAgreement
pursuantto s93F of the Act entered into betweenthe Partieson 6 December
2013.
Regulation meansthe Environmental Planning and Assessment Regulation
2000 (NSW).

WAD meansthe Major Works Authorisation Deed - Private Financing &
Construction - Homebush Bay Bridge and Bridge Road Works entered into
by the Partieson 17July 2014.

1.2 All other capitalisedwords used in this Deed have the meaningsgiven to
thosewords in the PlanningAgreement.

2 Status of th is Deed

2.1 This Deed is a deed to vary and terminate the PlanningAgreement.
2.2 This Deed is not a planningagreementwithin the meaningof s93F(1) of the

Act.

3 Commencement

3.1 This Deedtakes effect on the date when both Partieshaveexecutedthis
Deed.
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Deed of Variation and Termination - Homebush Bay Bridge Planning I IL
Agreement

Roadsand Maritime Services

Fairmead Business Pty Ltd

3.2 The Partywho executes this Deed last is to insert on the front pagethe date
they did so and providea copy of the fully executed and dated Deedto any
other personwho is a Party.

4 Warranties

4.1 The Partieswarrant to each other that they:

4.1.1 have full capacity to enter into this Deed, and
4.1.2 are able to fully complywith their obligations underthis Deed.

5 Variation of PlanningAgreement

5.1 The PlanningAgreement is varied to includethe following clausesafter
clause26:
26A Early Release and Termination
Despiteany other provisionof this Deed,the Partiesmay agree to removethe
notationof the Deed from the title to Lot 4 in CommunityPlan DP270778
(nowcomprisingLots 11 to 15 inclusive in Community Plan DP270778)or any
part thereof, or to terminate this Deed,or both, prior to the satisfactionof all of
the Developer'sobligations under this Deed if a further WorksAuthorisation
Deed (Further WAD) is entered into underwhich all outstandingobligations
of the Developerunder this Deedare requiredto be met.
268 Termination of Planning Agreement

268.1 This Deedwill terminate on the later to occur of:
2681.1 entry into the FurtherWAD by the Partiescontaining

the IncorporatedProvisions;and
2681.2 provisionby the Developerto RMSof the 'Approved

Security' as definedunder the FurtherWAD.
268.2 For the purposesof this clause268:

Incorporated Provisions meansthe terms of clauses 1, 9, 10, 11,
13 and 15 of the PlanningAgreement.

6 Costs

6.1 The Developer is to pay RMS' reasonablecosts up to a maximumof $7,500
(exclusiveof GST) of preparing,negotiating,executing and stampingthis
Deed.

6.2 This clause continues to apply after expirationor termination of this Deed.

7 Dispute Resolution

7.1 If a party claims that a dispute has arisen under this Deed (Claimant), it must
give written notice to the other party (Respondent) stating the matters in
dispute and designatingas its representativea person to negotiatethe
dispute (Claim Notice).
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Fairmead Business Pty Ltd

7.2 Within 10 BusinessDaysof receivingthe Claim Notice,the Respondentmust
notify the Claimantof its representativeto negotiatethe dispute.

7.3 The nominatedrepresentativesmust:

7.3.1 meet to discussthe matter in good faith within 10 BusinessDays after
serviceby the Respondentof the noticesof its representative;and

7.3.2 use reasonableendeavoursto settle or resolvethe disputewithin 15
BusinessDaysafter they have met.

7.4 If the dispute is not resolvedwithin 15 BusinessDaysafter the nominated
representativeshavemet, then senior representatives(beingsenior
managers,executivesor directors)of the Partiesmust:
7.4.1 meet to discuss the matter in good faith; and
7.4.2 use reasonableendeavoursto settle or resolvethe dispute, or agree

a processfor settling/resolvingthe dispute, such as referral to a
technical expert or mediation.

7.5 If the dispute is not resolvedwithin 60 BusinessDays after issueof a Claim
Notice,clause 7.6 applies.

7.6 If the dispute is not finally resolved in accordancewith clause 7.3, or a dispute
processagreed underclause7.4, either party is at libertyto litigate the
dispute.

7.7 Each party must continueto perform its obligationsunderthis Deed,
notwithstandingthe existenceof a dispute.

8 Notices

8.1 Any notice,consent, information,applicationor requestthat must or may be
given or made to a Party underthis Deed is only given or made if it is in
writing and sent in one of the followingways:

8.1.1 deliveredor postedto that Party at its addressset out in the Summary
Sheet, or

8.1.2 faxed to that Partyat its fax number set out in the SummarySheet.

8.2 If a Party gives the other Party 3 BusinessDays' noticeof a change of its
address or fax number,any notice, consent, information,applicationor
request is only given or madeby that other Party if it is delivered,posted or
faxed to the latest addressor fax number.

8.3 Any notice,consent, information,applicationor request is to be treated as
given or made if it is:

8.3.1 delivered,when it is left at the relevantaddress,

8.3.2 sent by post, 2 BusinessDays after it is posted,or
8.3.3 sent by fax, as soonas the sender receivesfrom the sender's fax

machinea report of an error free transmissionto the correct fax
number.

8.4 If any notice,consent, information,applicationor request is delivered, or an
error free transmissionreport in relation to it is received,on a day that is not a
BusinessDay, or if on a BusinessDay, after 5pm on that day in the place of
the Party to whom it is sent, it is to be treated as havingbeengiven or made
at the beginningof the next BusinessDay.
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Deed of Variation and Termination - Homebush Bay Bridge Planning I I
Agreement
Roads and Maritime Services
Fairmead Business Pty Ltd

9 Entire Deed

9.1 This Deedcontainseverythingto which the Parties have agreed in relationto
the matters it dealswith at the date the Deed is entered into.

9.2 No Partycan rely on an earlier document,or anything said or done by another
Party, or by a director, officer, agent or employeeof that Party, beforethis
Deedwas executed,except as permittedby Law.

10 Further Acts

10.1 Each Partymust promptlyexecuteall documentsand do all things that
another Party from time to time reasonablyrequeststo effect, perfector
completethis Deed and all transactions incidentalto it.

11 Governing Law and Jurisdiction

11.1 This Deed is governed by the Lawof NewSouthWales.
11.2 The Partiessubmit to the non-exclusivejurisdiction of its courts and courts of

appeal from them.
11.3 The Partiesare not to object to the exerciseof jurisdiction by those courts on

any basis.

12 No Fetter

12.1 Nothing in this Deed shall be construedas requiringRMSto do anythingthat
would cause it to be in breachof any of its obligationsat law, andwithout
limitation,nothingshall be construedas limitingor fettering in any way the
exerciseof any statutory discretionor duty.

13 Severability

13.1 If a clauseor part of a clause of this Deedcan be read in a way that makes it
illegal, unenforceableor invalid,but can also be read in a way that makes it
legal, enforceableand valid, it must be read in the latterway.

13.2 If any clauseor part of a clause is illegal, unenforceableor invalid,that clause
or part is to be treated as removedfrom this Deed, but the rest of this Deed is
not affected.

14 Modification

14.1 Nomodificationof this Deedwill be of any force or effect unless it is in writing
and signed by the Parties to this Deed.
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15 Waiver

15.1 The fact that a Party fails to do, or delays in doing, somethingthe Party is
entitled to do underthis Deed,does not amount to a waiverof any obligation
of, or breachof obligationby, another Party.

15.2 A waiver by a Party is only effective if it is in writing.A writtenwaiver by a
Party is only effective in relationto the particularobligationor breach in
respectof which it is given.

15.3 It is not to be taken as an impliedwaiver of any other obligationor breachor
as an impliedwaiver of that obligationor breach in relationto any other
occasion.

16 Explanatory Note

16.1 TheAppendix contains the ExplanatoryNote relatingto this Deed requiredby
clause 25E of the Regulation.

16.2 Pursuant to clause25E(7) of the Regulation, the Partiesagree that the
ExplanatoryNote is not to be used to assist in construingthis Deed.
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Roads and Maritime Services
Fairmead Business Pty Ltd

Execution

Executed as a Deed

Dated: ~O S€P~l::>.er 20\b

Executed by RMS by its duly authorised officer in the presence of

Witness

(;athy Hume
~egaICounse' .
Environment, Planning & property
Le~al Branch .
Nrunf!'~@$Mm'itIifi'WItA~~1ces

----q_"'!.-!_~~'_~~~~------------

Nameof Officer

Executed by the Developer in accordance with s127(1) of the Corporations Act 2001
(Cth)

Company Secretary/Director Director

___J2.~'::l._§.!.~Lg_ _

Name Name
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Fairmead Business Pty Ltd

Appendix

(Clause 16)

Environmental Planning and Assessment Regulation 2000

(Clause 25E)

Explanatory Note

Draft Deed of Variation to and Termination of Homebush Bay
Bridge Planning Agreement

Under cl25C(3) of the Environmental Planning and Assessment Regulation 2000

Parties

Roads and Maritime Services ABN 76236371 088 a NSW Government agency and
corporation incorporated under section 46 of the Transport Administration Act 1988 (NSW) of
20 - 44 Ennis Road, Milsons Point, New South Wales 2061 (RMS)

and

Fairmead Business Pty Limited ABN 76 069 006426 of Suite 101, 25 Angas Street,
Meadowbank, New South Wales 2114 (Developer)

Description of the Land to which the Draft Deed of Variation
and Termination Applies

The land formerly known as Lot 3 in Community Plan DP270778 (now known as Lots 5 to 7 in
Community Plan DP 270778) and formerly known as Lot 4 in Community Plan DP270778
(now known as Lots 11 to 15 in Community Plan DP270778) at Wentworth Point, New South
Wales (Land).

3436-1176-9858v4
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Deed of Variation and Termination - Homebush Bay Bridge Planning I I
Agreement
Roads and Maritime Services
Fairmead Business Pty Ltd

Description of Development

Urban development of the Land and Other Land at Wentworth Point with a height or floor
space ratio in excess of what could have been achieved before the making of the Homebush
Bay West Development Control Plan 2004 Amendment No 1.

Summary of Objectives, Nature and Effect of the Draft Deed
of Variation and Termination

Objectives of Draft Deed of Variation and Termination

The objective of the Draft Deed of Variation and Termination is to vary the Planning
Agreement to provide for early termination of that agreement by the Parties and to transfer
any outstanding obligations of the Developer under the Planning Agreement and the WAD
governing the completion of certain road works into the Further WAD.

Nature of Draft Deed of Variation and Termination

The Draft Deed of Variation and Termination is not a planning agreement.

Effect of the Draft Deed of Variation and Termination

The Draft Deed of Variation and Termination will have the effect of terminating the Planning
Agreement following the incorporation of the Developer's outstanding obligations relevant to
completion of certain road works into the Further WAD between the Parties.

Assessment of the Merits of the Draft Deed of Variation and
Termination

The Planning Purposes Served by the Draft Deed of Variation and
Termination

The Draft Deed of Variation and Termination protects the rights and interests of the Parties
and the public in ensuring the completion of the remaining road works to be carried out under
the Planning Agreement by providing that the Planning Agreement is not terminated until the
Further WAD, incorporating appropriate security provisions, is entered into under which those
works are required to be carried out on terms similar to the terms of the Planning Agreement.

The termination of the Planning Agreement enables the economic and orderly development of
the Land to proceed which in turn involves the provision of community facility under separate
planning agreements.

3436-1176-9858v4
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Deed of Variation and Termination - Homebush Bay Bridge Planning I IL
Agreement
Roads and Maritime Services
Fairmead Business Pty Ltd

How the Draft Deed of Variation and Termination Promotes the Public
Interest

The Draft Deed of Variation and Termination promotes the public interest by enabling the
development of the Land to proceed including the provision of further community benefits,
whilst ensuring the public interest in completion of the works covered by the Planning
Agreement is met.

For Planning Authorities:

Development Corporations - How the Draft Deed of Variation and
Termination Promotes its Statutory Responsibilities

N/A

Other Public Authorities - How the Draft Deed of Variation and
Termination Promotes the Objects (if any) of the Act under which it is
Constituted

The Draft Deed of Variation and Termination promotes the objects of the Transport
Administration Act 1988 (NSW) by:

• Promoting the integration of the transport system; and
• Facilitating the delivery of transport infrastructure and services.

Councils - How the Draft Deed of Variation and Termination Promotes
the Elements of the Council's Charter

N/A

All Planning Authorities - Whether the Draft Deed of Variation and
Termination Conforms with the Authority's Capital Works Program

N/A

All Planning Authorities - Whether the Draft Deed of Variation and
Termination specifies that certain requirements must be complied with
before a construction certificate, occupation certificate or subdivision
certificate is issued

The Draft Deed of Variation and Termination does not specify that any requirements must be
complied with before a construction certificate, occupation certificate or subdivision certificate
is issued for the development to which the Planning Agreement relates.
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